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§ 18C:6.50. Private Equity and Medicare
By Dennis J. Wall

This is not a natural disaster. “We” are not responsible for this disaster. The business model of
private equity firms, perhaps more than people, is responsible for an existing disaster the outline of
which we have not seen before, as they say: Private equity firms (or funds) have vastly increased their
involvement recently in healthcare services funded at least in part by Medicare and Medicaid, with
disastrous results for many Medicare and Medicaid beneficiaries.

Without attempting to provide a more comprehensive analysis of private equity here than is
necessary to understand the attraction that Medicare and Medicaid hold for private equity, it will be
enough to start out by recognizing the two main driving factors of private equity. First, private equity
requires a reliable source of funding. Second, private equity often involves a vulnerable population.

Medicare and Medicaid certainly provide both of these.

Areas of healthcare frequently targeted? by private equity firms include:
e Physicians’ practices.?

* Hospitals.?

* Assisted living facilities,* and

e Nursing homes.”

Each area depends for its existence, in whole or in part, on Medicare or Medicaid funding, or both.®

The changes in ownership of what might be called here, in a non-technical sense, ‘managing
organizations,’ i.e., those businesses responsible for the operation of the particular healthcare service,
are of course the result of price in all cases and of “outsourcing” the operational issues in other cases,
such as physicians’ practices.’

The business model of private equity must be understood, at least in skeletal outlines, in order
to understand the role that private equity firms are playing in the current state of healthcare—at least
insofar as it is paid for by Medicare and Medicaid—in the United States.

Private equity depends on secrecy. The formation of its structures and the conduct of its affairs
are not reported and they are not generally known. The simplest definition of Private Equity (PE) is

“ownership of (or an interest in) an entity that is not publicly traded.”®

Private equity investors have access to large pools of money and seek the highest rate of return



on their investments that is available in a short time frame, including “university endowment funds,
pension funds, wealthy people, and other companies.”?®

One of their tools consists of leveraged buyouts. The private equity firm investing for a pool of
investors acquires a controlling or other interest in a business partly by using the investors’ money and
mostly by paying a much large share of the acquisition price through a loan. The loan (or “leverage”) is
ordinarily the lion’s share of the acquisition funding, and the loan is assumed by the acquired business.
Land and buildings owned by the acquired business are collateral for the loan used for leverage.©

“The acquired hospital must then generate revenue to pay down that debt.”*! This is just as
true of any other acquired business as it is of the acquired hospital.

It is in the nature of private equity’s business model to invest other people’s money, a process
something on the order of ‘maximizing profit while socializing risk.” For example, “nursing home
operators tend to seek operating loans — often referred to as revolving lines of credit — because they
don’t want their money tied up in the business.”*?

“Lease backs” are another tool in the private equity investors’ toolkit. The acquired business is
made to pay off the loans it is forced to assume in the course of being bought out. The acquired
business must sell its land and buildings to make the loan payments. The acquired business then
replaces its ownership with a lease of the buildings and realty it formerly owned. “Lease back” refers to
the resulting corporation which still operates the facility, as now generating income for its lessor,
which is usually if not always the private equity firm which acquired it in the first place. The transaction
may involve no change in location, only a change in ownership.'3

Whenever private equity is involved, there are also many, many fees. The fees are set out in a
Management Services Agreement or MSA. An MSA can include fees for services which the private
equity firm never rendered to the acquired business. Fees have been charged “to extend the maturity
date of loans,” “float fees” have been assessed for immediate availability of funds, charges for “lending
lines” have been applied that the operator did not use, and often there is “a minimum balance fee[.]”1*

In sum, the business model of private equity is based on short-term profits, on immediate and
high return on investment.®® This model results in the acquired corporation assuming debt and needing
to raise money. The acquired business eventually if not immediately raises money by cutting costs.

An obvious way to cut costs is to cut jobs, or, in the parlance favored in finance, to reduce staff.
Cost-cutting after acquisition by private equity is what happens with hospitals,® assisted living

facilities,'” and nursing homes.8

Cuts have also been made to protocols and processes after private equity firms have acquired
businesses, including healthcare practices such as hospitals.?

In addition, services have been reduced, including at nursing homes.?°

The results in healthcare are particularly onerous. Many if not all private equity practices are a
bad fit with healthcare. This is true of hospitals acquired by private equity, for a stark example.



“Patients are more likely to fall, get new infections, or experience other forms of harm during
their stay in a hospital after it is acquired by a private equity firm, according to a new study led by
researchers at Harvard Medical School.”??

The study referenced in the preceding quotation was published in the Journal of the American
Medical Association (JAMA) on December 26, 2023. The study examined conditions that were acquired
in the hospital by Medicare beneficiaries in the years between 2009 and 2019.

The researchers, physicians at Harvard Medical School, examined “662,095 hospitalizations at
51 private equity-acquired hospitals and 4,160,720 hospitalizations at 259 matched control hospitals
using 100% Medicare Part A claims data[.]”?2

“[T]he individual conditions were defined by the US Centers for Medicare & Medicare Services”:

® 27.3% increase in falls by Medicare patients at private equity hospitals after the hospitals
were acquired by private equity firms.

® 37.7% increase in “central line-associated bloodstream infections” for Medicare patients
after private equity firms acquired the hospitals in which they were patients. This despite the
fact that private equity hospitals placed 16.2% fewer central lines.

e Over all, a 25.4% increase in “hospital-acquired conditions” by Medicare patients in private
equity hospitals “[a]fter private equity acquisition[.]”23

Adverse results for Medicare and Medicaid beneficiaries, or the likelihood of adverse results in
the future, have been reported and predicted since at least 2021 concerning “nursing facility quality,”
which reportedly has declined after acquisition by private equity firms. As the Centers for Medicare
and Medicaid Services wrote on November 17, 2023 while proposing a final rule:

A November 2021 analysis published in the Journal of the American Medical Association
contained similar findings concerning PEC-owned [private equity company-owned] nursing
facilities. Titled “Association of Private Equity Investment in US Nursing Homes with the
Quality and Cost of Care for Long-Stay Residents,” the report stated that PECs seek annual
returns of 20% or more; with this pressure to generate high short-term profits,
private-equity-owned nursing homes might reduce staffing, services, supplies, or
equipment, which could adversely affect quality of care. The analysis concluded that: (1)
private equity acquisition of nursing facilities was associated with higher costs and increases
in emergency department visits and hospitalizations for ambulatory sensitive conditions;
and (2) per the study’s findings, more stringent oversight and reporting on private equity
ownership of nursing homes may be warranted. The previously mentioned concerns about
nursing home ownership are not limited to PECs. Other types of private ownership, such as
REITs, have generated similar concerns.?*

Onerous results following acquisition by private equity firms appear in relation to other
healthcare providers, such as physicians’ practice groups, for example.?®

Private equity firms have not been the target of lawsuits by the federal government for their
involvement in the adverse results of their increasing investment in healthcare providers. That changed



at the end of 2023. It changed in the context of physicians’ practice groups.

In the first case of its kind, Federal Trade Commission v. U.S. Anesthesia Partners, Inc.,?® the FTC
brought an antitrust lawsuit against a private equity firm. The claims alleged in the complaint all come
back to a central allegation that a private equity firm and its associated entities hiked the cost of
reimbursement rates for anesthesia services in Texas through a conspiracy based on the acquisition of
competitors.

Schemes based on the elimination or the winnowing of competitors are part of the private
equity business model. These schemes are known as “roll-ups,” and among other things, roll-ups have
been alleged by the FTC in its lawsuit.?’

Although large swaths of the Federal Trade Commission’s allegations were blacked out or
redacted in the version of the FTC complaint that was filed at the inception of the lawsuit in September
2023, a “Redacted Public Version” of the complaint has since been made available to the public.?® The
amounts by which the defendant private equity firm increased its profits or received in revenues
remain blacked out, for some reason.?®

Given the adverse effects on Medicare and Medicaid beneficiaries reported in hospitals,
physicians’ practices, assisted living facilities, and nursing homes, various solutions have been
proposed to counter the adverse effects associated with private equity acquisition of healthcare
services for Medicare and Medicaid recipients.

The Department of Health and Human Services proposed Minimum Staffing Standards to
Enhance Safety and Quality in Nursing Homes in September 2023,3° and in November 2023 the Centers
for Medicare and Medicaid Services proposed a final rule concerning Disclosures of Ownership which
would include disclosures concerning newly defined “private-equity companies” or PECs.3!

Some States regulate conversions of not-for-profit hospitals to for-profit hospitals.3?

Other solutions include recommendations for enhanced antitrust scrutiny,33 which is apparently
already under way at least in the FTC,3* and that “regulators — particularly Medicare®> — need to
provide a lot more oversight over private equity acquisitions and similar purchases of health-care
practices. This should include making sure these transactions don’t raise prices or affect quality of
care.”3¢

“Medicare and other payers — as well as regulators — need to be far more forceful in ensuring
that providers don’t shirk their duty to keep patients safe. This is especially true of
private-equity-owned practices, but it extends beyond them as well.”3?

That brings up a problem with regulation of the role of private equity firms in the acquisition
and operation of healthcare practices. Private equity firms defend themselves from allegations of
liability for the operation of healthcare facilities, and from allegations of liability for the operation of
businesses of all kinds for that matter, by distancing themselves from the corporations which actually
operate the business in question, be it a hospital or a factory. Private equity firms acquire such
businesses, but they do not tend to operate them. Instead, they (ostensibly) tend to leave the



operation of the business in question to the acquired corporation.3®

A final proposed solution to mention here is to cap profits. “By preventing the siphoning off of
Medicare and Medicaid dollars to excessive profits, we would drive out people who look at this as an
investment and are less focused on resident care.”3°

Until and unless one or more of these proposals is adopted, private equity will continue to
acquire healthcare providers and the results will continue to be much the same as they are now.
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