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§ 3:28.50 “Injury in Fact”: What happens to bad faith
statutes? [New/

Claims handling and penalties statutes regulating the
business of Insurance may not any longer provide causes of
action to many policvholders and claimants.

In 2016, the Roberts Court grafted a requirement onto the
U.S. Constitution which is not found in it—standing—but
which 1z instead found in the Court’s cases. Cazes decided in
lower courts since the Roberts Court raised standing to a
constitutional prerogative are divided over whether Congress
and State Legislatures can provide standing by providing
remedies for statutory violations.

In Spokeo, Inc. v. Robins,' the Court raised the judge-made
doctrine of standing to constitutional status. “Standing to
sue,” the Court recognized, “is a doctrine rooted in the
traditional understanding of a case or controversy. The doe-
trine develuped in our case law,” said the Court in Spokeo,
Inc. v. Robins.?

One of the elements of standlng 12 “Injury in fact,” which
the Spokeo Court raised to “a constitutional requlrement
which bars legislatures from conferring standing on people
and organizations in most cases. To establish injury in fact,
a person invoking a statutory remedy now must meet a
newly-found constitutional requirement that she or he
had a legally protected interest that is concrete and individu-
alized to her or him, and that the harm 1s “actual” or “im-
minent,” not “conjectural” or “hypothetical.”™ The Spokeo case
itself was presented when Mr. Thomas Robins filed a lawsuit
claiming an alleged violation of the Fair Credit Reporting
Act by an internet search engine service which incorrectly
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provided information to the world about him. The Roberts
Court remanded for a determination of whether Robins
adequately alleged an injury in fact in his complaint.

As 1t has done by replacing “ultimate facts” pleading with
“plausibility” pleading, in which allegations of fact in a com-
plaint must be weighed by each individual judge who must
dismiss the complaints that she or he does not think are
“plausible,” the Roberts Court has laid down another obsta-
cle to filing lawsuits in Federal Courts.* It 1s fundamental to
its process to note how many times the Court would have
people believe that its work has consisted for several years
now of finding procedural and constitutional limitations
which other Courts somehow must have overlooked.

In an interesting application of the Spokeo “standing-
means-injury—in-fact” requirement, the District Court in
Stromberg v. Ocwen Loan Servicing, LLC*"° was confronted
with a lawsuit filed as an alleged class action by “Plaintiff
Bonnie Lynne Stromberg [who] asserts a California state
law claim against two mortgage lenders and a mortgage loan
servicing company for failing to reconvey a deed of trust on
real property within thirty days after repayment of her home
loan.”**" The Court rejected the mortgage lenders’ and
mortgage servicer's challenges to Ms. Stromberg’s standing
to sue them by ruling that she had sufficiently alleged “injury
in fact” through these “conclusory” allegations (which she
handily supported with an affidavit and which the Court
consldered together with the allegations in her complaint):

The Court does not need to decide whether a bare procedural
violation of California’s analogous prompt-recording statute
constitutes a concrete injury-in-fact for standing purposes
because Stromberg has not alleged *a bare procedural viola-
tion, divorced from any concrete harm.” Spokeo, 136 S. Ct. at
1549, To the contrary, she has alleged “additional harm be-
vond the one [the legislature] has identified.” Spokeo, at
1549-50 (emphasis in original). In her complaint, Stromberg
alleges that she “suffered injury in the form of slander of title,
incurred costs, impaired credit and incomplete and inaccurate
public records respecting her financial obligations and credit
worthiness.” Compl. ECF No. 58  43. Even if this allegation
regarding injury is, as Defendants contend, too conclusory by
itself to establish an injurv-in-fact, Stromberg has also submit-
ted an affidavit that includes further factual support for her
standing. ECF No. 101-1, Ex. A.**®

Other Courts have found Spokeo standing to assert Fair
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Debt Collection Practices Act claims,** Telephone Consumer
Protection Act claims,**® Fair Credit Reporting Act claims al-
leged by a pro se plaintiff,*® Fair and Accurate Credit Trans-
action Act (FACTA) claims,*™ and products liability claims
in multi-district litigation which include allegations of
noncompliance with standards set under regulations 1ssued
by the federal Environmental Protection Agency and by the
California Air Resources Board.*®

As an example of lower federal courts actively seeking situ-
ations 1n which people simply cannot sue for alleged viola-
tions of State statutes, even though States have provided the
statutory remedies alleged in the given case, the Eleventh
Circuit Court of Appeals held after Spokeo that a borrower-
mortgagor in New York State could not bring that particular
lawsuit for an alleged violation of New York Real Property
Law because now the United States Constitution forbids
such a suit.* The Eleventh Circuit’s decision in this case has
been rejected by name in other Circuits,® and it has been
distinguished in the Eleventh Circuit based, perhaps rom-
cally, on other Eleventh Circuit case law.”

However, this decision is by no means alone.? In Spokeo
itself, the Court deciding that case remanded for a determi-
nation of “plausibility,” in effect, of whether Thomas Robins
and persons hike him had alleged injury in fact as the U.S.
Constitution now apparently requires.

If the 1dea of “injury in fact”™ has been elevated surrepti-
tiously from standing to the U.S. Constitution, 1t can
certainly have an effect on claims based on State statutes
providing remedies to ‘private attorneys general’ that the
States rely on to enforce the laws. Time will tell whether
State Unfair Claim Handling Practices Acts and Penalties
Statutes governing the business of insurance will feel the ef-
fects and, 1f so, how.
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